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1. When d o u b t  exis ts  as  to  when 
protester r e c e i v e d  knowledge o f  
i n i t i a l  a d v e r s e  agency  a c t i o n  o n  
p ro tes t  i n i t i a l l y  f i l e d  w i t h  
a g e n c y ,  d o u b t  is  r e s o l v e d  i n  
f a v o r  of t i m e l i n e s s  of t h e  
protest .  

2. A t e l e x  m o d i f i c a t i o n  of a b i d ,  
Government t i m e / d a t e  s tamped 3 
m i n u t e s  a f t e r  t h e  t i m e  s e t  f o r  
r e c e i p t  o f  b i d s ,  is p r o p e r l y  
r e j e c t e d  as  l a t e ,  n o t w i t h s t a n d i n g  
Wes te rn  Union e v i d e n c e  t h a t  
m o d i f i c a t i o n  may have  been  
r e c e i v e d  t i m e l y  and a b s e n c e  of 
e v i d e n c e  t h a t  t h e  l a t e  r e c e i p t  
was due  s o l e l y  to  m i s h a n d l i n g  by 
t h e  Government i n  t h e  process of 
receipt. 

Tom Shaw, I n c .  (Shaw) ,  protests  t h e  L o u i s v i l l e  
D i s t r i c t ,  Army Corps o f  E n g i n e e r s ,  r e j e c t i o n  o f  i t s  b i d  
m o d i f i c a t i o n  as  l a t e  u n d e r  i n v i t a t i o n  f o r  b i d s  ( I F B )  
DACW27-82-B-0052, f o r  r e h a b i l i t a t i o n  o f  a s u b m e r g i b l e  g a t e  
s i l l .  

W e  d e n y  t h e  p r o t e s t .  

B i d s  were opened  a s  s c h e d u l e d  a t  2 p . m .  L o u i s v i l l e  
loca l  time, e a s t e r n  d a y l i g h t  t i m e  ( E D T ) ,  on August  4 ,  1982,  
and t h e  Shaw b i d  was t h e  h i g h e s t .  A t  2:07 p.m., EDT, t h e  
A r m y  t e l e t y p e  o p e r a t o r  d e l i v e r e d  to t h e  b i d  o p e n i n g  room a 
W e s t e r n  U n i o n  t e l e x  m o d i f i c a t i o n  from Shaw which w o u l d  make 
t h e  b i d  of Shaw t h e  l o w  b i d .  However, because t h e  t e l e x  
m o d i f i c a t i o n  was Government tirne/date s tamped a t  2:03  p.m., 
EDT, and t h e  c o n t r a c t i n g  o f f i c e r  found n o  b a c k l o g  o f  
incoming t e l e g r a m s ,  i t  was d e t e r m i n e d  t h a t  t h e  b i d  
m o d i f i c a t i o n  s h o u l d  be rejected as l a t e .  
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Abhe & Svoboda  ( S v o b o d a ) ,  t h e  l o w  b i d d e r  i f  t h e  Shaw 
m o d i f i c a t i o n  is n o t  c o n s i d e r e d ,  c o n t e n d s  t h a t  t h e  protest  is 
u n t i m e l y  b e c a u s e  Shaw was n o t i f i e d  of t h e  b i d  r e j e c t i o n  o n  
A u g u s t  5 ,  1 9 8 2 ,  b u t  d i d  n o t  p ro tes t  t o  t h e  A r m y  u n t i l  
Augus t  23,  1 9 8 2 ,  more t h a n  10 d a y s  a f t e r  t h e  b a s i s  of 
protest  was known. However, Shaw t i m e l y  protested t h e  
Augus t  5 r e j e c t i o n  of i t s  b i d  to t h e  A r m y  on  A u g u s t  1 6 ,  
1982.  T h i s  p ro t e s t  w a s  d e n i e d  by  l e t t e r  d a t e d  Augus t  25,  
and t h e  p r o t e s t  h e r e  was f i l e d  on Sep tember  1 0 ,  1 9 8 2 ,  11 
w o r k i n g  days l a t e r .  Our  Bid  Protest  P r o c e d u r e s ,  4 C.F.R. 

2 1 . 2 ( a )  ( 1 9 8 2 1 ,  r e q u i r e  t h a t  t h e  p ro t e s t  be r e c e i v e d  i n  
our O f f i c e  w i t h i n  1 0  d a y s  of n o t i f i c a t i o n  o f  a d v e r s e  a g e n c y  
a c t i o n  o n  a p r o t e s t  i n i t i a l l y  f i l e d  w i t h  t h e  agency .  The 
r e c o r d  d o e s  n o t  i n d i c a t e  t h e  da te  t h a t  Shaw r e c e i v e d  t h e  
Augus t  25, 1 9 8 2 ,  n o t i c e  of p ro tes t  d e n i a l ,  t h e  a d v e r s e  
a g e n c y  a c t i o n .  Doubt  c o n c e r n i n g  t i m e l i n e s s  i s  r e s o l v e d  i n  
f a v o r  of t h e  p r o t e s t  b e i n g  t i m e l y .  Kentucky B u i l d i n g  
M a i n t e n a n c e ,  I n c . ,  B-203206, October 9 ,  1981 ,  81-2 CPD 293, 
T h e r e f o r e ,  w e  f i n d  t h e  p ro tes t  t o  b e  t ime ly .  

The protester ,  r e l y i n g  on  W e s t e r n  Union r e c o r d s ,  
a l leges  t h a t  t h e  t e l e x  m o d i f i c a t i o n  w a s  r e c e i v e d  p r io r  to  
bid o p e n i n g .  T h e s e  r e c o r d s  show t h a t ,  a f t e r  t h e  t e l e x  was 
f i l e d  a t  o n e  W e s t e r n  Union o f f i c e  a t  1:33 porn., EDT, f i n a l  
t r a n s m i s s i o n  from a n o t h e r  W e s t e r n  Union o f f ice  to  t h e  
Government  t e l e x  began  a t  1:57 p .m. ,  EDT. C a l c u l a t i n g  t h e  
number of words i n  t h e  t e l e x  ( i n i t i a l l y  c o n t e n d e d  t o  be 
238.20 words ,  t h e n  225.8 words ,  and  now 1 9 2  w o r d s )  and  t h e  
capaci t ies  of t h e  t e l e x  m a c h i n e s  i n v o l v e d ,  t h e  protester  
a r g u e s  t h a t  t h e  t r a n s m i s s i o n  took no  l o n g e r  t h a n  2.90 
m i n u t e s ,  and  t h e  b i d  m o d i f i c a t i o n  was r e c e i v e d  be tween  
1:59 p.m., EDT, a n d  2:OO porn., EDT. T h e r e f o r e ,  t h e  
protester a l l e g e s  t h a t  t h e  t i m e / d a t e  stamp showing receipt 
a t  2:03 p.m., EDT, c o u l d  o n l y  have  r e s u l t e d  from Government 
m i s h a n d l i n g ,  t h a t  is, i f  t h e  Corps t e l e t y p e  mach ine  was n o t  
o p e r a t i n g  p r o p e r l y ,  t h e  t i m e / d a t e  was i n a c c u r a t e ,  o r  t h e  
A r m y  t e l e t y p e  operator d i d  n o t  hand-stamp t h e  t e lex  
promptly , 

The Army c o n t e n d s  t h a t  u n d e r  t h e  I F B ' s  l a t e  b i d  c l a u s e  
and s u r r o u n d i n g  c i r c u m s t a n c e s ,  t h e  b i d  m o d i f i c a t i o n  was 
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p r o p e r l y  d e t e r m i n e d  t o  have  been  r e c e i v e d  l a te .  
p o i n t s  o u t  t h a t  t h e  IFB states t h a t  b i d d e r s  mod i fy ing  b i d s  
by t e l e t y p e  are r e s p o n s i b l e  t h a t  t h e  m o d i f i c a t i o n  is 
d i s p a t c h e d  i n  s u f f i c i e n t  time to  r e a c h  t h e  d e s t i n a t i o n  p r i o r  
to b i d  o p e n i n g .  A l s o ,  u n d e r  t h e  I F B ' s  l a t e  b i d  clause 
p r e s c r i b e d  by  Defense  A c q u i s i t i o n  R e g u l a t i o n  
(1976 e d . ) ,  a l a t e  m o d i f i c a t i o n  c a n  be c o n s i d e r e d  o n l y  i f  
t h e  l a t e  receipt  was d u e  s o l e l y  t o  m i s h a n d l i n g  by  t h e  
Government a f t e r  receipt a t  t h e  Government i n s t a l l a t i o n .  
S i n c e  t h e  c l a u s e  p r o v i d e s  t h a t  t h e  o n l y  a c c e p t a b l e  e v i d e n c e  
to e s t a b l i s h  t h e  t i m e  of receipt  a t  t h e  Government 
i n s t a l l a t i o n  is t h e  time/date s tamp o f  t h e  i n s t a l l a t i o n ,  t h e  
Army a r g u e s  t h e  q u e s t i o n  of m i s h a n d l i n g  is i r r e l e v a n t ,  a n d ,  
n o t w i t h s t a n d i n g  t h i s ,  t h e r e  is no e v i d e n c e  of m i s h a n d l i n g .  

The A r m y  

7-2002.2 

Noth ing  i n  t h e  r e c o r d  shows c o n c l u s i v e l y  t h a t  t h e  
m o d i f i c a t i o n  was r e c e i v e d  by  t h e  b i d  open ing  time. The 
Wes te rn  Union e v i d e n c e  shows o n l y  t h a t  f i n a l  t r a n s m i s s i o n  of 
t h e  m o d i f i c a t i o n  t o  t h e  A r m y  began  a t  1:57 porn., EDT. 
C o n s i d e r i n g  t h e  c i r c u m s t a n c e s  i n  a l i g h t  most f a v o r a b l e  to  
t h e  protester,  t h e  m o d i f i c a t i o n ,  based on t h e  number of 
words ( 1 9 2 )  and  t h e  s e n d i n g  c a p a b i l i t y  of t h e  Western  Union 
machine ( 6 0  t o  66 words per m i n u t e ) ,  t h e  m o d i f i c a t i o n  was 
r e c e i v e d  e i t h e r  j u s t  p r i o r  (1:59.9 porn.) or j u s t  a f t e r  
(2:00.2 p . m . )  b i d  o p e n i n g .  

I n  a n y  e v e n t ,  t h e  I F B ' s  l a t e  b i d  c l a u s e  and 
o u r  d e c i s i o n s  p r o v i d e  t h a t  t h e  o n l y  a c c e p t a b l e  e v i d e n c e  to  
e s t a b l i s h  t h e  t i m e  o f  r e c e i p t  o f  a m o d i f i c a t i o n  a t  t h e  
Government i n s t a l l a t i o n  is t h e  agency  t i m e / d a t e  stamp. 
Evidence  m a i n t a i n e d  by Western Union to  p r o v e  t h e  i n a c c u r a c y  
o f  t h e  t i m e / d a t e  stamp is u n a c c e p t a b l e ,  e v e n  where Western  
Union e v i d e n c e  shows, u n l i k e  h e r e ,  t i m e l y  r e c e i p t .  Cecile 
I n d u s t r i e s ,  I n c . ,  B-206796, J u l y  7 ,  1982,  82-2 CPD 29;  Keco 
I n d u s t r i e s ,  I n c . ,  B-204869, A p r i l  7 ,  1982,  82-1 CPD 324. 
S i n c e  t h e  o n l y  acceptable e v i d e n c e  to  e s t a b l i s h  t i m e  o f  
receipt of t h e  m o d i f i c a t i o n  shows t h a t  t h e  m o d i f i c a t i o n  was 
n o t  r e c e i v e d  u n t i l  3 m i n u t e s  a f t e r  b i d  o p e n i n g ,  t h e  
c o n t r a c t i n g  o f f i c e r  p r o p e r l y  d e t e r m i n e d  t h a t  t h e  n o d i f i c a -  
t i o n  was l a t e .  
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The protes te r ' s  s u g g e s t i o n  t h a t  a n y  d e l a y  w a s  c a u s e d  by 
a d e f e c t  i n  t h e  Army telex or i n  t h e  t i m e / d a t e  stamping 
machine ,  o r  l a c k  of d i l i g e n c e  by  t h e  t e l e t y p e  operator,  
is a p p a r e n t l y  a c o n t e n t i o n  t h a t  any  l a t e  receipt  was due  
s o l e l y  t o  m i s h a n d l i n g  by t h e  Government. However, i n  a l a t e  
m o d i f i c a t i o n  s i t u a t i o n ,  t h e  time of r e c e i p t  at t h e  
Government i n s t a l l a t i o n  p r i o r  t o  b i d  o p e n i n g  m u s t  be  
e s t a b l i s h e d  b e f o r e  w e  c a n  c o n s i d e r  t h e  q u e s t i o n  of 
m i s h a n d l i n g .  Here, a s  i n  Cecile I n d u s t r i e s ,  I n c . ,  supra,  
s i n c e  r e c e i p t  of t h e  m o d i f i c a t i o n  p r io r  t o  b i d  o p e n i n g  
c a n n o t  be e s t a b l i s h e d ,  t h e  q u e s t i o n  of m i s h a n d l i n g  is 
i r r e l e v a n t .  F i n a l l y ,  w e  f i n d  no e v i d e n c e  of record t h a t  any  
Government m i s h a n d l i n g  occurred i n  t h e  process of rece ip t ,  
which was t h e  paramount  c a u s e  f o r  t h e  l a t e  receiPt. See 
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- 
Keto I n d u s t r i e s ,  Inc, , s u p r a ;  X-Tyal I n t e r n a t i o n i l  Corp., 
B-202434, J a n u a r y  7 ,  1982 ,  82-1 CPD 1 9 ,  Shawls  s u q q e s t i o n  - -  
of s u c h  m i s h a n d l i n g  is  s p e c u l a t i v e .  

P r o t e s t  d e n i e d  , 

() of t h e  Un i t ed  S t a t e s  




